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Would External Intervention 
by Military Force to Protect 
Civilians in Syria be Legally 
Justified?
Richard Lappin

Anti-government protests erupted in Syria in March 2011, assuming 
a more formal nature following a violent government response that 
ultimately escalated into civil war. There is broad consensus that the 
Syrian regime has committed crimes against humanity against its own 
population over the past two years. It has been reported that more than 
100,000 people have been killed, that 1.7 million people have been regis-
tered as refugees, and that chemical weapons were used in the Ghouta 
area of Damascus.1 Yet widespread debate – in policy circles, academia, 
and the media – testifies to some confusion as to whether external in-
tervention by military force to protect civilians in Syria would be legally 
justifiable. This article contends that such an intervention would lack 
legal justification in a positivist sense, that is to say according to trea-
ties, custom, and general principles of law,2 and the general principles 
of treaty interpretation as codified in the 1969 Vienna Convention on 
the Law of Treaties.

Keywords: Syrian civil war, crimes against humanity, forced intervention, 
R2P movement, treaty interpretation, legal positivism

Part One: Treaty Interpretation
Treaty interpretation has always enjoyed a prominent place in inter-
national law, yet its role has been enhanced with the proliferation of 
international human rights treaties and the expansion of international 
judicial bodies. Part one of this article outlines the relevant principles of 

Scan this article 
onto your  
mobile device



138

cejiss
4/2014

treaty interpretation as codified in the Vienna Convention on the Law 
of Treaties (vclt) and how these have been applied to human rights 
treaties. The section concludes by assessing the extent to which local 
contexts should be taken into account when interpreting human rights 
treaties, calling for an approach that remains faithful to the positivist 
foundations established in the vclt as a means to reinforce the univer-
salism of human rights and avoid their dilution.

Principles of Treaty Interpretation
Section 3 of the 1969 vclt codifies a robust and authoritative guide to 
interpreting international treaties, including human rights instruments.3 
Article 31(1) establishes that interpretation should be in ‘good faith’ in 
accordance with three core principles. First, in respect of the text, that 
is to say ‘the ordinary meaning to be given to the terms to the treaty’. 
Second, in respect of the context, that is to say a word or phrase should 
not be read in isolation but ‘in their context’. Third, in respect of the 
objective, that is to say ‘in light of its object and purpose’.

These core principles are elaborated upon. Article 31(2) notes that 
context refers to the full text, including the preamble and annexes, as 
well as any other agreement or instrument established in connection to 
the treaty.4 Article 31(3) provides that objective can be determined from 
the context, as well as subsequent agreements and practice in respect of 
its interpretation, in view of ‘relevant rules of international law’.5 While 
paragraphs 1-3 of Article 31 do not create an unequivocal hierarchical 
order of interpretation, they do generally ‘embody a logical procession’.6

The notion of ‘good faith’ prevails throughout the process of inter-
pretation, embodying the principle of pacta sunt servanda as contained 
in Article 26 of the vclt. While it has been argued that ‘good faith itself 
has no normative quality’,7 it has become, according to the International 
Court of Justice (icj), ‘one of the basic principles governing the creation 
and performance of legal obligations’.8 Good faith, essentially, requires 
parties to a treaty to act honestly, fairly, and reasonably, in accordance 
with the spirit of the law as well as the letter.9

In confirming the meaning resulting from the application of Article 
31, and particularly if the ‘meaning is ambiguous or obscure’ or ‘leads to 
a result which is manifestly absurd or unreasonable’, Article 32 provides 
that recourse can also be made to supplementary materials, including 
the travaux préparatoires and the circumstances of its conclusion.
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These principles of interpretation are fully consistent with Article 38 
of the 1945 Statute of the icj, which establishes the parameters of inter-
national law.10 At present, 113 states are party to the vclt11 and Section 
3 has been widely accepted as part of international customary law.12 As 
Orakhelashvili rightly observes, Section 3 of the vclt ‘reinforces the  
consensual positivist foundation of the international legal system, which 
means that international rules are created through agreement between 
states, and interpretation methods help to ascertain the parameters of 
that agreement’.13

This understanding has been expressly connected to human rights 
treaties, as reflected in the jurisprudence of un human rights treaty 
bodies14 and regional human rights tribunals.15 While there are no specific 
provisions on interpretation in the European Convention of Human 
Rights (echr), the American Convention on Human Rights, or the Af-
rican Charter on Human and Peoples’ Rights, the subsequent reliance 
on the vclt is reassuring in terms of promoting consistency in the 
interpretation of human rights law. Furthermore, as Sorensen writes, ‘a 
statement as to the validity or invalidity of a logical proposition cannot 
be applied to itself – a principle, which like all other principles of logic, 
must be observed in all legal interpretation’.16

Schools of Interpretation
While the brief articles of the vclt establish authoritative parameters 
for treaty interpretation, their application can be lengthy, requiring 
careful consideration when applied to a given context.17 Sinclair notes 
that ‘there are few topics in international law which have given rise to 
such extensive doctrinal dispute as the topic of treaty interpretation’.18 
Indeed, notwithstanding the precision of the vclt, it is widely held that 
three schools of interpretation have arisen.19 First, the textualist school 
that focuses on the text and its ‘ordinary meaning’, where words and 
phrases are given their normal and unstrained meaning. Second, the 
intentionalist school that focuses on the intention of the drafters, often 
with an emphasis on the travaux préparatoires. Third, the teleological 
school that focuses on the ‘object and purpose’ of a treaty, in a way that 
gives scope to the fundamental problem is was supposed to address. 
Significantly, these schools are not mutually exclusive and may very 
according to the case, thereby imbuing a flexibility that is necessary for 
effective interpretation and implementation of the law.
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The Special Character of Human Rights Treaties

Consideration should be given to the special character of human rights 
treaties, which create obligations on states to protect individual rights 
rather than reciprocal responsibilities between parties.20 As early as 1951, 
the icj opined that parties to the Genocide Convention ‘do not have 
any individual advantages or disadvantages nor interests of their own, 
but merely a common interest’.21 This approach has been reaffirmed by 
regional tribunals and was concisely explained by the Inter-American 
Court of Human Rights (iachr) in 1982:

Modern human rights treaties… are not multilateral treaties of 
the traditional type concluded to accomplish the reciprocal ex-
change of rights for the mutual benefit of the contracting States. 
Their object and purpose is the protection of the basic rights of 
individual human beings irrespective of their nationality, both 
against the State of their nationality and all other contracting 
states. In concluding these human rights treaties, the States can 
be deemed to submit themselves to a legal order within which 
they, for the common good, assume various obligations, not 
in relation to other states, but towards all individuals within 
their jurisdiction.22

This approach naturally lends itself to the teleological school of 
interpretation and its emphasis on objective, specifically the protection 
of the individual human person. As the European Court of Human 
Rights (ecthr) has noted, it is ‘necessary to seek the interpretation that 
is most appropriate in order to realise the aim and achieve the object 
of the treaty’.23 This has been further articulated in the principle of pro 
homine as promoted by the iachr, whereby ‘it is always necessary to 
choose the alternative that is most favourable to protection of the rights 
enshrined in said treaty, based on the principle of the rule most favourable 
to the human being.’24

It follows that such interpretation should ensure that human rights 
protection is effective. The iachr has spoken of ‘appropriate effects’, 
while the ecthr has held that provisions should ‘be interpreted and ap-
plied so as to make its safeguards practical and effective’.25 Jurisprudence 
further illustrates that this emphasis on ‘objective and purpose’ often 
requires an evolutive approach, reflecting a view that human rights are 
not static and should be interpreted in accordance with developments 
in law and society.26 In this respect, the ecthr has held that the echr is 
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a ‘living instrument which must be interpreted in the light of present 
day conditions’.27 The icj has also frequently ruled that treaties should be 
interpreted in accordance with the legal framework prevailing at the time 
of interpretation, rather than the one at the conclusion of the treaty.28

In some instances the evolutive principle has led to interpretations 
that have established rights not expressly defined in the original word-
ing. For example, the ecthr has established that the right of access to 
a court could be interpreted from Article 6 of the echr’s guarantee of 
a fair trial.29 This has led Fitzmaurice to label the evolutive approach as 
‘controversial’ and one that does ‘not always conform to the classical 
rules on interpretation.’30 While the above example may be deemed rea-
sonable and one interpreted in ‘good faith’, it is clear that there should 
be limits to this approach. Indeed, the ecthr has acknowledged that 
although ‘the Convention and its Protocols must be interpreted in the light 
of present-day conditions… the Court cannot, by means of an evolutive 
interpretation, derive from these instruments a right that was not included 
therein at the outset’.31

Local Context and the Margin of Appreciation
The vclt does not mention whether local contexts should be taken into 
account during the process of treaty interpretation, yet the relevant 
articles are expressed at a level of generality that grants some discretion 
to local authorities and regional tribunals. On this basis, the ecthr has 
made reference to regional consensus on particular issues, at times 
reflecting a national law standard that can act as the lowest common 
denominator. Similarly, un human rights treaty bodies have been praised 
for their ability to reconcile tensions between diverse local practices and 
respect for universal human rights.32

Another possibility is the application of the principle of a ‘margin 
of appreciation’, whereby states are afforded a degree of discretion in 
applying local measures to international standards.33 For example, the 
ecthr recently ruled that while an indiscriminate ban on prisoner voting 
rights breached the echr, states do enjoy wide discretion in deciding 
which prisoners should be prohibited.34 The principle of a margin of 
appreciation may vary depending on the issue. Moreover, where a right 
may justifiably be restricted, jurisprudence establishes that proportion-
ality should be employed in order to establish ‘a fair balance between the 



142

cejiss
4/2014

demands of the general interest of the community and the requirements 
of the protection of the individual’s fundamental rights’.35 

Much of the debate on treaty interpretation at the local level has, 
however, focused on the need to interpret universal treaties according 
to local contexts. Campbell has opined that the ‘positivization of human 
rights increases their utility but compromises their moral status’ at the 
local level.36 While Merry has asserted that ‘in order for human rights 
ideas to be effective… they need to be translated into local terms and 
situated within local contexts of power and meaning. They need, in 
other words, to be remade in the vernacular.’37

Yet, while it is important to remain sensitive to local contexts, caution 
should be exercised. For instance, how is the local context defined? By 
geography only? And whose vernacular represents the local context?38 In 
addition, a focus on the local context has the ‘potential to detract from 
the universalist aspirations of the global system by posing different and 
indeed lower standards of protection’,39 while also providing convenient 
justifications for human rights violations.40 It may also risk opening an 
unnecessary distinction between ‘ordinary’ and ‘higher’ rights, which 
may have an adverse effect on ‘the credibility of human rights as a legal 
discipline’.41 Moreover, it should be underlined that ‘when a treaty is 
being interpreted, it has to be appreciated that the parties to it have 
already made their political choice which they then expressed through 
legal commitments; it is not for the interpreter to replace that choice 
by its own one.’42

This is not to diminish the importance of the local context, which 
is of high relevance in the drafting and ratification of treaties, as well 
as in efforts to inform citizens of their treaty rights in a given context 
and the reasoning of decisions. Indeed, such outreach programmes are 
imperative to bridging identified gaps between legal discourse and lived 
experiences.43 However, while carefully drafted treaties provide a margin 
of appreciation for interpretation by local authorities, caution should 
be exercised to ensure that any interpretation based on local context 
does not dilute the universal standards that states have already agreed 
to through legal commitments.

Part Two: External Intervention in Syria
Section 3 of the vclt provides clear, positivist parameters for interpreting 
human rights treaties; an approach that should be applied when con-
sidering the legality of possible external intervention by military force 
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to protect civilians in Syria. Part two of this article analyses the basis 
of a possible intervention in Syria, affirming that such an action would 
lack legal justification in a positivist sense, that is to say according to 
treaties, custom, and general principles of law.44 The section concludes 
by acknowledging competing political and moral justifications for in-
tervention that, while compelling, do not necessarily reinforce the legal 
basis for external military action.

Treaty Law
One of the fundamental rules of international treaty law is the prohi-
bition of the use of force between states.45 While Articles 55 and 56 of 
the un Charter oblige states to ‘promote universal respect for human 
rights’ and ‘to take joint and separate action’ to do so,46 Article 2(4) 
clearly prohibits the use of force with the caveat of two exceptions: 
to restore or maintain collective security on the basis of un Security 
Council (unsc) authorization (Articles 39-42) or as self-defence in case 
of ‘armed attack’ (Article 51).47 Both conditions are manifestly absent 
from the Syrian context. 

First, there has been no unsc authorization of force. Article 24 of the 
un Charter delegates ‘primary responsibility for the maintenance of in-
ternational peace and security’ to the unsc, requiring decisions be made 
by 9 of the 15 members with no veto from the 5 permanent members. 
Russia and China, as permanent members, have consistently opposed 
the use of force in Syria rendering any unsc authorization unlikely in 
the foreseeable future.

Second, Syria has also not attacked another state, nor has it threatened 
to, thus removing the possibility of action based on self-defence. It has 
been posited that the opposition, the National Coalition of Syrian Revo-
lutionary and Opposition Forces, could request external intervention to 
assist them in collective self-defence against the “former Assad regime”.48 
Although the likes of France and the uk have recognised the opposition 
as ‘the sole legitimate representative of the Syrian people’, it is apparent 
that the opposition does not hold effective control across Syria, that the 
legitimacy of the opposition is contested at an international level, and 
that the Assad regime does in fact maintain the formal requirements 
to be recognised as the legal government.49 

Additionally, while the us has linked the use of chemical weapons (in 
general) to core national interests, the extension of the argument to 
one of ‘self-defence’ is tenuous. Justifying intervention on the basis of 
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chemical weapon use in Syria as part of a broader strategy of self-defence 
strays into a pre-emptive discourse that is not provided in treaty law 
and certainly does not represent an imminent threat to us security.50

Lastly, it should also be underscored that while the use of chemical 
weapons is a violation of international law it does not, on its own, con-
stitute a legal basis for a military response to such violations.

Customary International Law
From a customary international law (cil) perspective, proponents of 
intervention argue that custom has developed since the un Charter, 
providing a legal basis for military intervention ‘to prevent a human-
itarian catastrophe or to stop widespread human rights abuse’.51 In 
the case of Syria, it is argued that the 1925 Geneva Protocol, the 1993 
Chemical Weapons Convention and other custom52 have established 
the prohibition of chemical warfare as a jus cogens norm that amounts 
to a crime against humanity, from which no state may derogate in its 
actions.53 This was the position assumed by the uk government in respect 
of Syria, on the basis that ‘there is no practicable alternative to the use 
of force’ due to continued blocking of the unsc and that ‘the proposed 
use of force… is the minimum necessary to achieve the end and for no 
other purpose’.54 Advocates of this position also refer to precedents of 
military intervention on humanitarian grounds in the absence of unsc 
approval, including the Belgian action in the Congo in 1960, Tanzania’s 
intervention in Uganda in 1978-79, the us action in Grenada in 1983, and 
the nato operation in Serbia/Kosovo in 1999.55 

However, it should be recalled that such a position has been rejected 
by the vast majority of states, including the some 130 members of the 
G77 at the 2000 Declaration of the South Summit, with paragraph 54 
stating that ‘we reject the so-called “right” of humanitarian intervention 
which has no legal basis in the United Nations Charter or in the general 
principles of international law’. Additionally, when past “humanitarian” 
interventions have occurred, there are very few instances in which hu-
manitarian grounds were explicitly cited.56 For example, the oft-cited 
precedent of the 1999 Serbia/Kosovo intervention was formally based 
on the security interests of nato members rather than on humanitarian 
grounds.57 Joyner asserts that ‘it is important to understand that both 
elements (state practice and opinio juris) must be satisfied before a prin-
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ciple may become a candidate for recognition as customary international 
law’.58 The clear absence of state practice and opinio juris, thus, fails to 
provide a compelling legal case for intervention based in cil. 

Even if parallel contradictory cil were to ultimately become estab-
lished, it would likely not prevail over the un Charter treaty-based obli-
gations. While there is no a priori hierarchy between treaty and custom 
as sources of international law,59 ‘relevant norms deriving from a treaty 
prevail between the parties over norms deriving from customary law’,60 
except in rare cases such as desuetude when a treaty loses its binding 
character, which the un Charter has clearly not.61 Moreover, Article 103 
of the un Charter states that obligations under the Charter prevail over 
obligations under any other international treaties, a provision that can, 
largely, be extended to custom. Additionally, the interpretive rule of lex 
specialis derogate legi generalis may be applied; prioritizing the specific 
rules of the un Charter over the more general and ambiguous custom 
of humanitarian intervention.62

The recent ‘Responsibility to Protect’ (R2P) movement, despite ini-
tial aspirations, does not alter the legal basis in a meaningful way. R2P 
emerged as a means to prevent mass atrocities such as the genocides in 
Rwanda and Srebrenica in the 1990s. Under R2P reasoning, the interna-
tional community has a responsibility to protect a nation’s citizens when 
its government has clearly forfeited that duty.63 However, while the 2005 
un ga Resolution 601⁄1 recognised a responsibility to protect, it reaffirmed 
the need for collective action through the (legally authorized) unsc.

Reforming International Law
Ultimately, the strongest legal argument for military intervention against 
Syria on humanitarian grounds rests on the claim that the intervention 
itself will help crystallize a new customary norm of international law 
that does not yet exist.64 Such claims of a legal basis for intervention are, 
paradoxically, fully consistent with the system of international law.65 Un-
der certain conditions a willingness to violate existing international law 
for the sake of reforming it is not only consistent with a commitment to 
the rule of law but may even be required by it.66 To paraphrase Akande; 
the only way to change customary law it is to break (or reinterpret) it. 
One possible avenue of reinterpretation is that the prohibition of the use 
of force should not be seen in a limited way. Indeed, Article 2(4) of the 
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un Charter prohibits force against ‘the territorial integrity or political 
independence of another State or in a manner inconsistent with the 
purposes of the un’, arguably allowing the permissible use of force to 
be extended to the protection of human rights.67

Such an approach can be loosely grouped with the so-called ‘pragmat-
ic’ approach, which ‘sees international law not as a formal enterprise 
unto itself, but instead as part of a system of general international 
order, where the law itself embraces the legality of enforcing a certain 
amount of rough order in the world’.68 As Henkin asked in the aftermath 
of Kosovo: ‘Is it better to leave the law alone, while turning a blind eye 
(and a deaf ear) to violations that had compelling moral justification? 
Or should Kosovo [or Syria] move us to push the law along to bring it 
closer to what the law ought to be?’69

The ‘reform’ and ‘pragmatic’ schools offer insightful observations 
about the direction of international law, but ones that do not yet have 
an unequivocal basis in international law. They are also ones that require 
careful and inclusive consideration, preferably through treaty-based 
reform, because if international law is to be accepted as being so inher-
ently malleable and easy to circumvent it risks becoming ‘not law but 
rather a mere collection of recommendations.’70

Legality vs. Legitimacy
Although intervention would not be legally justifiable, it does not mean 
that it would not be morally or politically justifiable. In the words of 
Austin, ‘the existence of the law is one thing; its merit or demerit is 
another’.71 Political and moral justifications are more qualitative, more 
subjective – but they can be more compelling and ultimately accepted, 
especially when cloaked in cil language; as in the ‘illegal but legitimate’ 
tradition of the Serbia/Kosovo intervention.72 The need to respond to the 
use of chemical weapons to uphold the international norm prohibiting 
their use and to deter future use has political credence.73 These justifi-
cations, moreover, gain more normative weight in the absence of unsc 
agreement to intervene to protect against gross human rights abuses.74

However, such developments bypass critical and rigorous checks and 
balances, legally enshrined in the un Charter. The use of force, irrespec-
tive of the underlying intent, should be subject to collective authorization 
according to mutually agreed and objective standards: ‘what is sauce for 
the goose is sauce for the gander’.75 While this may – and has – led to the 
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unnecessary and preventable loss of life, it should be preserved, albeit 
potentially amended.76 The alternative of looser, unilateral and com-
peting claims of legality for intervention based on custom is inherently 
more subjective and not only risks undermining the international law 
system but also escalating larger threats to global peace by opening the 
possibility for powerful states to redefine the grounds for unrestrained 
force on nominal and self-proclaimed “humanitarian” grounds.77

Additionally, the legality versus legitimacy paradigm is reductionist 
and risks obfuscating other key criteria. Intervention to protect human 
lives is almost always morally compelling but, irrespective of the legality 
of the use of force,  it should be accompanied by considerations of the 
proportionality of force, potential to deter future violations (in Syria and 
elsewhere), timeframes, local reaction to external intervention, and the 
impact on the internal balance of power.78

Furthermore, it should be underlined that states may also utilise 
a range of legal non-military measures to protect civilians, including 
multilateral diplomacy, humanitarian aid, ga resolutions and special 
commissions, economic and political sanctions, weapons inspections, 
and criminal prosecutions. Indeed, the concept of R2P is explicit in 
calling for multiple non-military measures to be employed; ‘R2P cannot 
be relegated to code for armed intervention.’79

Conclusions
International treaty law clearly prohibits the use of force between states 
with the exception of two caveats, unsc authorization or as an act of 
self-defence, both of which are manifestly absent from the Syrian context. 
Additionally, external intervention by military force to protect civilians 
has not attained cil status through state practice or opinio juris and, 
even if a cil doctrine of humanitarian intervention were to be satisfied, 
it would not necessarily prevail over the un Charter prohibition. More-
over, it is held that the use of force, irrespective of political or moral 
justifications, should be subject to collective authorization according to 
mutually agreed and objective standards. As such, external intervention 
by military force to protect civilians in Syria would not be legally justified.

richard lappin is affiliated to the University of Leuven, Belgium and 
may be reached at: richard.lappin@gmail.com
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